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Lori Brewer

• Founder & CEO of LBA Ware

• 90+ Mortgage Lending Clients
• CompenSafe 

• Incentive Compensation 
Management platform

• LimeGear
• Business Intelligence platform
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James W. Brody, Esq. 
Chairman of Mortgage Banking Practice Group

JOHNSTON I THOMAS, ATTORNEYS AT LAW, P.C.

415.246.3995 / jbrody@johnstonthomas.com



Important Notice(s): Johnston Thomas, Attorneys at Law, P.C. (“Johnston
Thomas”) makes available the information ("Information") in this presentation
(“Presentation”) for general informational purposes only.

The Information is not intended to constitute, and does not constitute, legal
advice or a solicitation for the formation of an attorney-client relationship. No
attorney-client relationship is created through your use of or your receipt of the
Information contained within the Presentation. Johnston Thomas accepts
clients only in accordance with certain formal procedures, and renders legal
advice only after the completion of those procedures, and/or completion and
execution of an appropriate retainer agreement.

Any and all statements made by the moderator and/or presenters, as part of
this webinar program, reflect his, her and their own viewpoints, which are not
necessarily those of the program host, Johnston Thomas.
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Johnston Thomas is a full suite boutique law firm, which amongst other practices such as real estate and
commercial litigation, has a nationally recognized Mortgage Banking Group (“MBG”). With an experienced
team of mortgage banking lawyers (including senior litigation attorneys, former in-house General Counsel
and in-house Compliance Counsel from a well-known bank and mortgage company, etc.), certified fraud
examiner(s) and forensic underwriter(s), and an extremely competent support staff, all of whom are
dedicated to aggressively and competently serving the needs of our valued clientele, Johnston Thomas’ MBG
is known all across the country for the experience and results that it brings to the areas of regulatory
compliance, mortgage banking litigation, and a broad range of mitigation services.

Amongst the many legal services Johnston Thomas offers the mortgage banking industry (e.g., brokers,
lenders, servicers, vendors and more), such include, but are in no way limited to, as follows:

 Mortgage Repurchase and Make-Whole Indemnification Litigation and Mitigation (e.g., Secondary
Market Investors, Agencies, Bankruptcy Trustees, etc.);

 Mortgage Industry Litigation (e.g., Servicer and Sub-Servicer Disputes, 3rd Party Fraud Recovery, CPL
and Title Policy Actions, Appraiser E&O Claims, Loan Officer Actions, LOS Disputes, etc.);

 Mortgage Repurchase and Make-Whole Alternative Dispute Resolution (e.g., Arbitration, Mediation,
etc.);

 Regulatory Compliance, Administrative and Business Services (e.g., Mock Audits, LO Compensation,
MSAs, Licensing, CA Dep’t of Business Oversight, HUD Review Board, etc.); and

 Transactional Matters (e.g., Drafting and Negotiating Broker and Correspondent Loan Purchase
Agreements, Mergers & Acquisitions, etc.).
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As the Chairman of the Mortgage Banking Practice Group, Mr. Brody actively
manages all the complex mortgage banking litigation, mitigation, and compliance
matters for Johnston Thomas and its diverse clientele.

Being one of the founding and managing attorneys for his prior mortgage banking
firm, as well as having practiced law for close to 20 years, with nearly 15 of those
years being spent in the mortgage banking industry, Mr. Brody has been
instrumental in the firm’s development and in its continued success.

Mr. Brody has successfully resolved hundreds of mitigation and litigation cases that
involve complex mortgage fraud schemes, as well as large-scale repurchase and/or
make-whole disputes, in connection with loans that were securitized and/or sold to
third parties (e.g., Lehman Bros., Aurora, FNMA, Freddie Mac, ResCap, RMBS
Trusts, CitiMortgage, JPMorgan Chase, and more).

Mr. Brody’s experience centers on those legal issues that arise during and through
loan originations, loan purchase sales, loan securitizations, foreclosures,
bankruptcies, and repurchase and indemnification claims.

6

James W. Brody, Esq.



7

Agenda

• Brief Overview of COVID-19 

Legislation

• Business Continuity Planning

• FLSA Exempt Changes

• Loan originator compensation & the 

LO Comp Rule 

• Consumer privacy and data security

• Vendor risk management best 

practices



The CARES Act



➢ Coronavirus Aid, Relief, and Economic Security Act or the
CARES Act

➢ Passed on March 27, 2020

➢ Aimed at providing support to individuals and businesses
impacted by the virus



➢ Includes:
• Direct Payments to certain US taxpayers,

• Expanded unemployment benefits,

• Payroll tax for businesses,

• Use of retirement funds,

• 401(k) loan limit increase,

• RMDS suspension for IRAs and 401(k)s,

• Charity provisions,

• Small business relief,

• Net Operating losses,

• Excess loss limitations,

• Interest Expense Limitation,

• Large corporation relief,

• Hospitals and health care support,

• Coronavirus testing

• State and Local government appropriations

• Agriculture department appropriations



➢ Financial Services Relief

➢ Student Loans
• Suspended payments on federal student loans until

9/30/2020

➢ Mortgages
• Suspension of evictions and foreclosures

• Forbearance options for up to 12 months

• Limitation on negative credit bureau reporting



➢ Fannie Mae and Freddie Mac have websites 
dedicated to COVID-19 relief and guidance

➢ Originations:
• Appraisals:  Expanded the type of appraisals accepted

• VOE/VOI:  Expanded types of VOE/VOI accepted

➢ Servicing:
• Hardship:  Clarified that COVID-19 is an eligible hardship 

under existing guidelines

• Suspension of negative credit reporting

• Relief available regardless of owner occupied, 2nd home or 
investment



➢ FHA, Fannie Mae, Freddie Mac, Ginnie Mae 
Forbearance relief 

➢ Forbearance Confusion
• Repayment requirements

• Lender EPD / EPO obligations



 The Act provides that all agreements to 
forbearance of debt obligation should be treated 
as current

 All federally backed mortgage loans are subject 
to forbearance



 A Federally backed Mortgage Loan is defined in 
Section 4022(a)(2)

 A federally backed Mortgage Loan is:
◦ insured by the Federal Housing Administration (FHA)
◦ insured under section 255 of the National Housing Act
◦ guaranteed under section 184 or 184A of the Housing and 

Community Development Act of 1992
◦ guaranteed or insured by the Department of Veterans 

Affairs (VA)
◦ Guaranteed, insured, or made by the Department of 

Agriculture, or
◦ purchased or securitized by Fannie Mae or Freddie Mac.



 The Forbearance Conundrum
◦ What happens if the borrower asks for Forbearance 

before the loan is sold on the Secondary Market?

 Investor Requirements / CARES Requirements
◦ Is lender subject to EPD if loan goes into forbearance?



➢ GSE guidance may not always align with Private 
Investors & Private Label Servicing requirements

➢ Small actions can help reduce risk exposure 
▪ Keep up to date on Investor requirements;

▪ Review credit qualification and verification procedures;

▪ Control volume to not overload your staff;

▪ Ensure product offerings match market appetite



➢ In effect from April 1st to December 31st 2020

➢ Requires you provide minimum paid sick leave or 
extended family and medical leave to employees
▪ 80 hours paid sick leave at regular rate of pay when employee can’t 

work due to quarantine

▪ 80 hours paid sick leave at 2/3 regular rate of pay when employee 
can’t work due to caring for others

▪ Up to an additional 10 weeks of paid expanded family and medical 
leave 

➢ Employers will receive tax credits for all qualifying 
wages paid under the Act



Business Continuity

& 

Disaster Recovery



➢ Business Continuity Plans (BCP) should be in
full deployment by this time

• Continuously monitor and revise/iterate as needed to
respond to issues as they arise

➢ Auditor Reviews
• FFEIC guidance

• Minimum Requirements



➢ Pandemic Planning
• Preventive Program

• Document Strategy

• Comprehensive Framework

• Testing Program

• Oversight Program

➢ Separate State Requirements

➢ Security & Privacy – Continue to Monitor!



FLSA Exempt Changes 



➢ Fair Labor Standards Act (FLSA) .

➢ January 1, 2020, the DOL fulfilled its promise to rethink
the thresholds applicable to an employer’s obligation to
pay overtime.

• Raised the standard salary level requirements

• Raised the compensation requirement for highly
compensated employees

➢ Exemptions.



➢ Outside sales employee exemption.

• Must have the primary duty of making sales,
or obtaining orders or contracts for services or
the use of facilities

• Must customarily and regularly perform his or
her primary duty away from the employer’s
place of business for more than half of the
working time



Loan Originator 

Compensation



➢ Prohibits compensation based on loan terms, or a proxy
for loan terms, other than loan amount.

➢ Defining “Proxy of a Loan Term”

▪ Consistently varies with a term or terms of the
transaction over a significant number of transactions.

▪ LO has the ability, directly or indirectly, to add, drop,
or change the factor when originating the transaction.

➢ Prohibits compensation from both the consumer and
another person.



Compensation paid or received based on the below “Safe Harbor”
methods will be deemed to not be based on a transaction term or proxy for
a transaction term:

➢LO’s overall volume – either total dollar amount of credit extended or
total number of transactions originated;

➢Loan term performance of the LO’s loans;

➢Hourly pay rate based on actual number of hours worked;

➢Loans made to new customers versus existing customers

➢A “flat-fee” structure paid for every loan originated

➢The percentage of the LO’s applications that close

➢Quality of the LO’s files submitted to the creditor



Permissible Non-Permissible

▪ Plans that vary by Loan Officer

▪ Toggle between Borrower and 
Lender Paid 

▪ Plans that provide for a minimum 
and maximum compensation per 
transaction

▪ 1.25% of loan amount, with minimum 
of $1,000 and maximum of $5,500 
earned per loan

▪ Sign-on bonuses as well as initial 
guarantees

▪ “Pick a Plan” structures 

▪ Periodic plan changes

▪ Prospective only; changes no more 
frequently than quarterly

▪ Varying compensation by loan 
product

▪ E.g. FHA v. Conv.; CRA v. Non-CRA

▪ Sliding scale percentages by 
buckets

▪ E.g. 1% for loans > $250,000, 1.5% for 
loans $150,000 to $250,000, 2.5% for 
loans < $150,000

▪ Varying compensation based on 
Sold v. Retained/Portfolio

▪ Compensation Pools based on 
profits



The following plan elements may be permissible in certain circumstances, but
extra caution is warranted before implementing:

➢ Varying compensation by state: This is not expressly prohibited, but can
raise concerns regarding Fair Lending and Proxies, depending how its
implemented.

➢ Reducing compensation to cover fees or cures: It is permissible to reduce
compensation to cover rate lock extension fees or tolerance violation in very
specific situations that are a result of unforeseen changes.

The following plan elements are questionable practices that should be
avoided as a best practice:

➢ EPO/EPD/Quality clawback: Compensation should be set in advance, and
these clawback provisions can violate state employment and wage laws.

➢ Paying differently for Purchase v. Refinance: Rule does not provide an
express carve out, may be considered a proxy for a term, or bundle of
terms.



Consumer Privacy



➢ Federal laws on consumer data privacy and data security
cover various industries and individuals.

➢ Financial institutions are governed by the Gramm-Leach-
Bliley Act (GLBA).

➢ Over 50 different non-federal data breach laws in the U.S.

➢ California Consumer Privacy Act (CCPA) – new ‘gold
standard.’

➢ Is there a legitimate business purpose for retaining the
information?



Vendor Management



➢ Regulatory audits are acting on behalf of the consumer.

➢ Examination manuals emphasize inspecting a firms
practices.

➢ Legal responsibility for vendors that fail to implement
consumer protection requirements can fall on the
Lender.

➢ Policy framework can demonstrate organization
impact for consumer interests



➢ Risk review based on size, scope, complexity, 
important and potential harm to the consumer.

➢ Initial and on-going due diligence reviews.

➢ Ensure proper oversight and training of employees.

➢ Comprehensive contract with established SLAs.

➢ Periodic internal reporting on vendor performance –
“vendor scorecard”.
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THANK YOU

www.LBAWare.com jbrody@johnstonthomas.com


